Perspectives in THS Management
The duty of care: medical negligence DIANA KLOSS Doctors may take out "insurance" to cover themselves against claims from patients who allege malpractice. Indeed, health authorities in the National Health Service and (usually) general practice partnerships require doctors to belong to one of the medical defence organisations. Health authorities, however, as public bodies are not insured, so that the funds to meet any successful claims against them-and these with costs may sometimes run into several hundred thousand pounds-have to be found from within already tight budgets. Furthermore, a complaint, whether it reaches the courts or not, may consume considerable resources in terms of doctors', nurses', and administrators' time and emotions. So NHS managers have perforce to take a close interest in medical (and nursing) negligence, and the circumstances are unusual in that the "shop floor" staff-doctors and to a lesser extent other health professionals-are the biggest risks and are usually joined with their employer in any legal action taken by a patient or relative.
As an organisation the NHS is probably unique in that it shares the responsibility for people's lives and, sometimes, their deaths. Civil actions against doctors and health authorities are now on the increase. The Manchester office of the Medical Defence Union reports an estimated 30% increase in new cases in the past 12 months in that office alone. Most claimants are legally aided, which means that, even if a case is successfully defended, the authority and the doctor's medical defence society will find difficulty in recovering costs from the losing plaintiff. It seems unlikely that this increase is a temporary phenomenon, though fears that it may rise to the proportions of medical malpractice suits in the United States are probably not justified.' There, the contingent fee system whereby the lawyer is paid only if he wins the case, the far higher level of damages, including damages to punish the defendant as well as to compensate the plaintiff, and the presence of a jury in civil actions combine to make a successful claim a worthwhile financial proposition. How much should the patient be told?
Health service administrators still sometimes assume that all that is necessary to protect the authority against legal liability is that the patient signs a consent form agreeing to anything the doctor considers necessary. The law is that a consent form will not be effective to exclude liability for negligence; all that it can do is to protect against an action in battery-the touching of another without his consent. Even then, a "blanket" form is worthless-it is only effective if the patient knew in general terms to what he was consenting at the time that he signed it.
Negligence in medical treatment may arise in several ways: (i) The treatment may be negligently performed-for example, the wrong drug administered.
In such circumstances consent is irrelevant for obvious reasons.
(ii) The decision as to which treatment should be given may be negligent-for example, anterior colporrhaphy only a month after the mother has given birth.
In this case the consent of the patient is no protection against liability for negligence unless the doctor has clearly said to his patient: "I want to do something that is not established practice, which most of my colleagues would consider negligent. Will you take the risk if things go wrong ?" There would, of course, be ethical problems in such an event.
(iii) The third type of case is one in which the operation or procedure is a proper one-that is, within the bounds of reasonableness-but the patient has been given insufficient information on which to base his decision to have the treatment, remembering that the patient has a right unreasonably to refuse reasonable treatment.
Here, the consent procedure is relevant because it is usually the means by which the patient is Lately, staff in the health service have been asking how far an individual may be held liable for lack of resources. Is a doctor negligent if he fails to use the latest equipment because it is not available? Is shortage of staff a defence to a doctor who has been unable to give the fullest attention to all his patients? The answer is that negligence consists of a failure to do what is reasonable in the circumstances. In a 1946 case it was held that it was reasonable in wartime to provide ambulances with left hand drives because no others were available, and that drivers were not negligent in failing to give signals that the structure of the vehicle rendered impossible.8
The potential liability of the Secretary of State and the health authorities is more complex. Although the courts have decided that on the whole they will not interfere with the essentially political decision to spend money on, for example, a maternity rather than an orthopaedic unit, they have shown themselves willing to impose liability for "operational" negligence by public authorities.9 In practice, this means that the health authorities could be liable if provision for existing patients falls below a level considered reasonable by the courts. The patient who is injured because of insufficient staff, the patient discharged too soon because of shortage of beds, might be able to recover damages from the health authority, but probably not the patient who dies of kidney disease because renal dialysis or a kidney transplant is not available. Yet what is "reasonable" is always changing: it may be that in 10 or 20 years' time such provision will be regarded as essential and a failure to provide it grossly unreasonable.
No fault compensation
Is "going to court" the best way of managing civil actions for compensation? Would it not be preferable to pay all those who suffered from medical accidents, whether negligent or not, out of an insurance based fund? One plaintiff spends years suing the health authority and loses on the evidence, another is successful and receives several hundred thousand pounds, even though she is so severely disabled that she has little on which to spend the money.
But even in a "no fault" system it is necessary to distinguish between those who have suffered an injury through natural causes and those who have been victims of an accident. The families of children who have been born "naturally" handicapped apparently find it difficult to accept that those who can prove that their similar handicap was caused by administration of a vaccine have the right to a substantial payment; it is argued that the money would be better spent providing facilities for all handicapped people. These are questions that concern us alllawyers, doctors, and the community-and are the subject of a British Medical Association working party on no fault compensation established in 1983.
Finally, there is the issue of protecting the community against negligent doctors. Civil actions are, as has been seen, an expensive and inefficient method of complaint and are based on the standards of doctors. The Health Service Commissioner has no jurisdiction over errors of clinical judgment, and the medical profession has no independent procedure for scrutinising allegations of carelessness. General practitioners are subject to some control by family practitioner committees, which have a nationally agreed service committee procedure for dealing with alleged breaches of a doctor's terms and conditions of servicethough not alleged shortcomings in his clinical standards. An informal system for consultants to hear patients' complaints against their colleagues has been set up in the NHS, 10 
